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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO A.I.D.S.
FOUNDATION, et al.,

Case No. 25-cv-01824-JST

Plaintiffs, ORDER GRANTING IN PART AND
DENYING IN PART MOTION FOR
v. PRELIMINARY INJUNCTION
DONALD J. TRUMP, et al., Re: ECF No. 47
Defendants.

Within the first two days of taking office in January 2025, President Trump issued two
Executive Orders aiming to roll back diversity, equity, and inclusion (“DEI”’) programs within the
government and private sector as well as an Executive Order targeting initiatives promoting
“gender ideology,” or the idea that one can identify as a gender identity different from one’s sex
assigned at birth. Plaintiffs are a group of nonprofit organizations that provide healthcare, social
services, and advocacy for LGBTQ? communities—many specifically serving transgender
individuals—and that rely heavily on federal funding to carry out their missions. They move for a
preliminary injunction enjoining nine provisions of those Executive Orders. The Court will grant
the motion in part and deny it in part.

Of the nine Challenged Provisions, Plaintiffs have demonstrated that they likely have

standing to challenge: (1) a provision requiring them to certify that they do “not operate any

! Plaintiffs are Baltimore Safe Haven Corp (“BSH”); Bradbury-Sullivan LGBT Community
Center (“Bradbury-Sullivan”); FORGE, Inc. (“FORGE”); Gay Lesbian Bisexual Transgender
Historical Society (“GLBT Historical Society”); Los Angeles LGBT Center (“LA LGBT Center”);
Lesbian and Gay Community Services Center, Inc. d/b/a The LGBT Community Center (“NY
LGBT Center”); Prisma Community Care (“Prisma’); San Francisco Aids Foundation (“SFAF”);
Asian and Pacific Islander Wellness Center, Inc. d/b/a San Francisco Community Health Center
“SFCHC”).
g As used in this Order, LGBTQ stands for lesbian, gay, bisexual, transgender, and queer.
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programs promoting DEI that violate any applicable Federal anti-discrimination laws” (the
“Certification Provision”); (2) a provision directing agencies to terminate funding for all ““equity-
related grants or contracts” (the “Equity Termination Provision”); and (3) two provisions
commanding agencies to terminate funding for any programs that “promote gender ideology” (the
“Gender Termination Provision” and “Gender Promotion Provision”).

These three funding provisions reflect an effort to censor constitutionally protected speech
and services promoting DEI and recognizing the existence of transgender individuals. These
provisions seek to strip funding from programs that serve historically disenfranchised populations
in direct contravention of several statutes under which Plaintiffs receive funding. Plaintiffs have
therefore demonstrated a likelihood of success on the merits that these provisions violate their
rights under the First Amendment, Fifth Amendment, and the Separation of Powers. Plaintiffs,
however, have not demonstrated that they likely to succeed in their challenge to the Certification
Provision because they have not shown at this juncture that the provision goes beyond targeting
DEI programs that violate federal antidiscrimination law.

While the Executive requires some degree of freedom to implement its political agenda, it
is still bound by the Constitution. And even in the context of federal subsidies, it cannot
weaponize Congressionally appropriated funds to single out protected communities for disfavored
treatment or suppress ideas that it does not like or has deemed dangerous. It further cannot do so
in such a vague manner that all federal grantees and contractors are left to wonder what activities
or expression they can engage in without risking the funding on which they depend.

Absent injunctive relief, Plaintiffs face the imminent loss of federal funding critical to their
ability to provide lifesaving healthcare and support services to marginalized LGBTQ populations.
This loss not only threatens the survival of critical programs but also forces Plaintiffs to choose
between their constitutional rights and their continued existence.

Accordingly, the Court grants Plaintiffs’ motion to enjoin Defendants from enforcing the
Equity Termination Provision, Gender Termination Provision, and Gender Promotion Provision
against them. The Court addresses the parties’ arguments and explores the Court’s reasoning for

granting Plaintiffs’ motion in part and denying it in part more fully below.
2
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l. BACKGROUND

A. The Executive Orders

On January 20, 2025, President Donald J. Trump signed Executive Order No. 14168, 90
Fed. Reg. 8650 (Jan. 20, 2025), “Defending Women From Gender Ideology Extremism and
Restoring Biological Truth to the Federal Government” (“Gender Order”). That same day, he also
signed Executive Order 14151, 90 Fed. Reg. 8339 (Jan. 20, 2025), “Ending Radical and Wasteful
Government DEI® Programs and Preferencing” (“DEI-1 Order”). On January 21, President Trump
signed Executive Order 14173, 90 Fed. Reg. 8633, “Ending Illegal Discrimination and Restoring
Merit-Based Opportunity” (“DEI-2 Order”) (collectively, “Challenged Orders”).

Plaintiffs move to enjoin the enforcement of the following provisions of the Challenged
Orders against them: Section 3(¢) of the Gender Order (the “Gender Termination Provision”);
Section 3(g) of the Gender Order (the “Gender Promotion Provision”); Section 4(d) of the Gender
Order (the “Intimate Spaces Provision™); Section 2(b)(i) of the DEI-1 Order (the “Equity
Termination Provision”); Section 2(b)(ii)(C) of the DEI-1 Order (the “List Provision”); Section
3(c)(ii) of the DEI-2 Order (the “DEIA Principles Provision”); Section 3(c)(iii) of the DEI-2 Order
(the “Diversity Termination Provision”); Section 3(b)(iv)(A)-(B) of the DEI-2 Order (the
“Certification Provision”); and Section 4(b) of the DEI-2 Order (the “Enforcement Threat
Provision™) (collectively, the “Challenged Provisions™). The language of these provisions is
described further below.

B. Defendants

Defendants are President Donald J. Trump;* the U.S. Department of Justice (“DOJ”); the
Office of Federal Contract Compliance Programs (“OFCCP”); the Office of Management and
Budget (“OMB”); the U.S. Department of Labor (“DOL”); the U.S. Department of Health and
Human Services (“HHS”); the U.S. Department of Housing and Urban Development (“HUD”);

the National Archives and Records Administration (“NARA”); the National Endowment for the

3 As used in this order, DEI stands for “diversity, equity, and inclusion,” and DEIA stands for
“diversity, equity, inclusion, and accessibility.”

* Plaintiffs seek only declaratory relief against President Trump, and the motion before the Court
does not seek injunctive relief against him. ECF No. 47 at 10 n.1.

3
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Humanities (“NEH”); and the highest-ranking officials within those agencies allegedly responsible
for implementing the Executive Orders, including Attorney General Pamela Bondi, Acting Labor
Secretary Vince Micone, Acting OFCCP Director Michael Schloss, OMB Director Russell
Vought, HHS Secretary Robert K. Kennedy, Jr., HUD Secretary Scott Turner, Deputy Archivist
William J. Bosanko, and NEH Chair Shelly C. Lowe. See ECF No. 1 1 26-43.

C. Plaintiffs
Plaintiffs are a group of nonprofit organizations that receive federal funding to support their work
providing services to “members of the LGBTQ communities.” ECF No. 47 at 12. “Speech,
advocacy, and services advancing the civil rights and welfare of transgender and other LGBTQ
people, and addressing systemic racism, sexism, and anti-LGBTQ bias, are central to each
Plaintiff’s mission.” 1d. Plaintiffs contend that they cannot “advertise, provide services, train
staff, train other agencies or providers, or accomplish their core mission and mandates under
existing grants while simultaneously complying with the Executive Orders.” ECF No. 47 at 20—
21 (citing ECF Nos. 47-1 11 10-14; 47-2 11 26-28; 47-3 1 20-21; 47-4 11 12-13, 24; 47-7 1
16-34; 47-5 1 21; 47-8 1 25; 47-9 11 10-13, 34-47; 47-10 Y 23); see also ECF No. 47-10 1 23 (“If
the Executive Orders are allowed to stand, SFCHC will face the impossible choice of abandoning
our mission to provide targeted, culturally competent care to marginalized communities, or forfeit
the federal funding supporting many of our lifesaving services.”).

SFAF is a nonprofit organization based in San Francisco, California, that “promotes health,
wellness, and social justice for communities most affected by HIV, through sexual health and
substance use services, advocacy, and community partnerships.” ECF No. 1 9 15. Specifically,
SFAF “confronts and combats HIV-related health disparities among gay and bisexual men,
transgender women, cisgender women, Black people, Latinx people, and, in particular, people
residing at the intersections of these identities.” Id. § 45. “For Fiscal Year 2025-2026, SFAF is
contracted to receive $2,275,557.00 in direct and indirect funding. Of this amount, $641,625.00 is
directly funded through agreements with CDC, and the balance of $1,633,952.00 is indirectly
funded by a variety of federal agencies through subcontracts with state and local agencies.” ECF

No. 47-9 9 5. “SFAF’s core HIV prevention efforts rely on federal funding to provide services
4
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such as testing, treatment, PrEP, PEP, harm reduction, and telehealth to underserved
communities.” Id. § 11.

GLBT Historical Society is a nonprofit organization based in San Francisco, California,
that “collects, preserves, exhibits, and makes accessible to the public materials and knowledge to
support and promote understanding of LGBTQ history, culture, and arts in all their diversity.”
ECF No. 1 1 16. “The organization was founded during the height of the HIVV/AIDS epidemic;
community members began collecting materials belonging to primarily gay and bisexual men who
were dying of AIDS-related illnesses when families of origin had abandoned them, and healthcare
systems and the government had failed them.” ECF No. 47-4 §5. GLBT Historical Society
receives federal funding primarily from the NEH and the National Archives through the National
Historic Publications and Records Commission (“NHPRC”), including current funding from an
open NHPRC grant of approximately $122K to support work to “process, digitize, and create
online access for collections related to LGBTQ+ Asian American/Pacific Islander people” and “an
open NEH grant of around $10K that supports the purchase of a new archival storage cabinet.”

Id. 1 14.

SFCHC is a nonprofit organization based in San Francisco, California, that “seeks to
celebrate and attend to the health and wellness of the communities that define San Francisco—
immigrant and communities of color, queer, transgender, unhoused people, and all who are most
affected by oppression—through comprehensive medical, dental, and mental health services.”
ECF No. 1 1 17. SFCHC currently receives more than $5 million in federal grant funding,
including several grants from the CDC and the Substance Abuse and Mental Health Services
Administration to provide HIV-related health services to transgender people and young people of
color. ECF No. 47-10 11 5-8.

LA LGBT Center is a nonprofit organization based in Los Angeles, California, that “offers
programs, services, and advocacy spanning four broad categories: (i) health, (ii) social services
and housing, (iii) culture and education, and (iv) leadership and advocacy” to fulfill its mission of
“build[ing] a world in which LGBTQ people thrive as healthy, equal, and complete members of

society.” ECF No. 1 118. LA LGBT Center states that “nearly every aspect of the services
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provided by the LA LGBT Center directly or indirectly impacts the transgender community, and
the LA LGBT Center has provided its services to more than 6,000 transgender individuals over the
past ten years—the majority of such services relating to their medical care.” ECF No. 47-5 { 5.
“A significant portion of the LA LGBT Center’s revenue comes from federal programs, including,
but not limited to, direct funding from the Department of Justice (DOJ) Office of Violence
Against Women and the Department of Health & Human Services (HHS) divisions: Centers for
Disease Control and Prevention (CDC); Health Resources and Services Administration (HRSA)
Bureau of Primary Health Care, under which the LA LGBT Center is a Federally Qualified Health
Center (FQHC); and the Administration for Children Youth & Families.” Id. §7. The LA LGBT
Center is scheduled to receive $22 million of federal funding for use over the next several years.
Id.

Prisma is a nonprofit organization based in Phoenix, Arizona, that “offers a wide variety of
healthcare services, including services related to HIV, sexual health, gender-affirming care, and
mental and social wellness” to carry out its mission of providing “affirming and inclusive services
to promote well-being and advance health equity for diverse communities particularly people of
color, 2SLGBTQIA+ and queer individuals, and those affected by HIVV.” ECF No. 1 {1 19. Prisma
“receives over three million dollars in federal funding, either directly or as pass-through funding
through state agencies like the Arizona Department of Health Services (ADHS).” ECF No. 47-8
9.

NY LGBT Center is a nonprofit organization based in New York, New York, that was
“established in 1983 at the height of the AIDS crisis to provide a safe and affirming place for
LGBTQ New Yorkers to respond to the urgent threats facing the community.” ECF No. 1 { 20.
NY LGBT Center “provides recovery and wellness programs, economic advancement initiatives,
family and youth support, advocacy, arts and cultural programming, and space for community
organizing, connection, and celebration.” 1d. “Over $2 million of the NY LGBT Center’s annual
budget comes from federal funding, both in direct grants from federal agencies and in pass-
through federal funds received from New York State agencies. This accounts for approximately

12% of the NY LGBT Center’s annual budget.” ECF No. 47-7 § 13. These federal funds “are
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used to support services including substance use treatment and prevention, youth programming,
HIV testing and prevention, mental health counseling, case management, support for survivors of
violence, training for clinicians and capacity building for other providers on working with the
LGBTQ+ community, and more.” Id. { 15.

Bradbury-Sullivan is a nonprofit organization based in Allentown, Pennsylvania, that
“provides a vibrant, inclusive space in Pennsylvania’s Lehigh Valley for all the region’s LGBTQ
residents, offering affirming programming and health programs” to fulfill its mission of
“provid[ing] safe and celebratory spaces for the LGBTQ community.” ECF No. 1 §21. About
62% of Bradbury-Sullivan’s budget comes from federal sources, including the CDC, through pass-
through contracts with state and local agencies such as the Pennsylvania Department of Health.
ECF No.47-217.

BSH is a nonprofit organization based in Baltimore, Maryland, that provides
“comprehensive support services for marginalized TLGBQIA+ people, especially focusing on
Black transgender women navigating survival mode living.” ECF No. 1 { 22. BSH asserts that its
origin as “an organization created by transgender people for transgender people [] makes it
imperative that [it] not only fight injustices against transgender people but provide our services to
our community in a culturally competent way. It is the cornerstone of [BSH’s] identity.” ECF
No. 47-1 9 10. Approximately “80% of BSH’s budget comes from federal grant money,”
including “$3 million in operating funds via federal grant money, whether directly or as a
subgrantee.” Id. 19. One such grant includes “$182,000 grant of funding from the Centers for
Disease Control and Prevention (‘CDC’) via the Baltimore City Health Department
(‘BCHD”) . . . through the CDC’s High Impact HIV and Surveillance Programs for Health
Departments.” Id. “When the BCHD issued its request for proposals from subgrantees, it
specifically invited proposals for HIV-prevention programs with a focus on transgender people in
the zip codes BSH most regularly serves.” Id.

FORGE is a nonprofit organization based in Milwaukee, Wisconsin, that “offers programs
and services to reduce the impact of trauma on transgender and nonbinary survivors of violence by

empowering service providers, advocating for systems reform, and connecting survivors to healing
7
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possibilities.” ECF No. 1 1 23. About “90% of FORGE’s revenue arises from federal programs
and grants, including but not limited to grants from the DOJ Offices for Victims of Crime (OVC),
Justice Programs (OJP), and Violence Against Women (OVW) and National Institute of Justice
(N1J), the Substance Abuse and Mental Health Services Administration (SAMHSA), and the
National Institutes of Health National Institute on Alcohol Abuse and Alcoholism (NIH-
NIAAA).” ECF No. 47-3 1 7. These federally funded grants support FORGE’s initiatives,
“including the development of training materials and direct support services for transgender and
nonbinary survivors.” 1d.

Plaintiffs filed this lawsuit on February 20, 2025. ECF No. 1. They filed the motion for
preliminary injunction now before the Court on March 3, 2025. ECF No. 47.

D. Related Litigation

Several plaintiffs have filed other cases challenging various provisions of the orders
challenged here. Without providing an exhaustive summary of all such cases, the Court briefly
recounts the cases involving issues similar to those here.

1. National Association of Diversity Officers in Higher Education

In National Association of Diversity Officers in Higher Education v. Trump, the District
Court for the District of Maryland granted the plaintiffs’ motion for a preliminary injunction
enjoining the enforcement of the Equity Termination Provision, the Certification Provision, and
the Report Provision on a nationwide basis. No. 25-cv-333 (ABA), 2025 WL 573764, at *27-30
(D. Md. Feb. 21, 2025). The court held that the Equity Termination Provision was likely void for
vagueness under the Fifth Amendment. Id. at *19-21. It also held that the plaintiffs’ First
Amendment challenge to the Certification Provision was likely to succeed on the merits. See id. at
*21-23. Finally, it held that the Enforcement Threat Provision likely violated the First
Amendment and was also unconstitutionally vague. See id. at *24, 26.

The Fourth Circuit stayed that decision pending appeal. See Nat’l Ass’'n of Diversity
Officers in Higher Educ. v. Trump, No. 25-1189, ECF No. 29 (4th Cir. Mar. 14, 2025). The panel
held that the government had carried its burden of “satisf]ying] the factors for a stay,” including

likelihood of success on the merits. Id. at 2; see also id. at 7 (Harris, J., concurring). In her
8
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concurrence explaining the reasoning of the panel, Judge Harris noted that the DEI-1 and DEI-2
Orders “are of distinctly limited scope” and that nothing in their text “purport[s] to establish the
illegality of all efforts to advance diversity, equity or inclusion.” Id. at 7 (Harris, J., concurring).
She found that the Certification Provision and Enforcement Threat Provision “appl[ied] only to
conduct that violates existing federal anti-discrimination law” and that the DEI-1 and DEI-2
Orders did not “authorize the termination of grants based on a grantee’s speech or activities
outside the scope of the funded activities.” 1d. Lastly, Judge Harris explained that her “vote to
grant the stay comes with a caveat,” explaining that “[a]gency enforcement actions that go beyond
the Orders’ narrow scope may well raise serious First Amendment and Due Process concerns, for
the reasons cogently explained by the district court.” Id.
2. Chicago Women in Trades

In the Northern District of Illinois, Chicago Women in Trades—a national nonprofit
organization—sought a temporary restraining order enjoining the DOL, the OMB, the DOJ, and
the heads of those agencies from enforcing parts of the DEI-1 and DEI-2 Orders. See Chi. Women
in Trades v. Trump, No. 25-cv-2005 (MFK), 2025 WL 933871, at *1-2 (N.D. Ill. Mar. 27, 2025)
(“CWIT I”). The court granted a temporary restraining order enjoining the DOL and its Acting
Secretary from enforcing the Certification Provision on a nationwide basis and from enforcing the
Equity Termination Provision against the plaintiff. See id. at *10-13. But the court reconsidered
part of its decision upon ruling on the plaintiff’s motion for a preliminary injunction. See Chi.
Women in Trades v. Trump, No. 25-cv-2005 (MFK), 2025 WL 1114466 (N.D. Ill. Apr. 14, 2025)
(“CWIT II”). The court reaffirmed that the Certification Provision likely violated the First

Amendment. In particular, it noted:

The Order that contains the Certification Provision does not define
the term “DEI” itself, and it does not refer to any other source
indicating what the term means as used in the Order—Iet alone what
might make any given “DEI” program violate Federal anti-
discrimination laws. And although the government emphasized,
both in its briefing and at oral argument, that the Certification
Provision implicates only illegal DEI programs, it has studiously
declined to shed any light on what this means.

2025 WL 1114466, at *11. However, the court changed its holding as to the Equity Termination
9
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Provision and found that provision likely did not violate either the First or Fifth Amendments. See
id. at 12-16. In addition, the court found that the Equity Termination Provision likely violated the
Separation of Powers under the Spending Clause as to one specific grant. See id. at 16-18.

3. PFLAG, Inc.

In the District of Maryland, six individual transgender plaintiffs who were seeking gender
affirming care and two national nonprofit organizations that supported transgender individuals in
seeking medical treatment for gender dysphoria moved for an emergency temporary restraining
order. PFLAG, Inc. v. Trump, No. CV 25-337-BAH, 2025 WL 510050, at *1-3 (D. Md. Feb. 14,
2025) (“PFLAG I”). They sought an order enjoining various government defendants from
enforcing the Gender Promotion Provision of the Gender Order and a provision of Executive
Order 14187, 90 Fed. Reg. 8771 (Jan. 28, 2025), “Protecting Children from Chemical and Surgical
Mutilation,” which directed all federal agencies to “immediately take appropriate steps to ensure
that institutions receiving Federal research or education grants end the chemical and surgical
mutilation of children.” Id. The court granted the temporary restraining order and found that the
plaintiffs were likely to succeed on the merits of their claims that the challenged provisions there
violated the Separation of Powers, conflicted with statutory law, and violated the Fifth
Amendment’s guarantee to equal protection. See id. at *13-21. The court then reaffirmed those
findings upon issuing a preliminary injunction. PFLAG, Inc. v. Trump, No. CV 25-337-BAH,
2025 WL 685124, at *14-28 (D. Md. Mar. 4, 2025) (“PFLAG II”).

4. National Urban League

In the District of Columbia, three national nonprofit organizations moved for a preliminary
injunction regarding enforcement of eight of the nine Challenged Provisions.® Nat’l Urb.

League v. Trump, No. CV 25-471 (TJK), 2025 WL 1275613, at *3 (D.D.C. May 2, 2025). The
court found that the plaintiffs had standing to challenge only the Gender Termination Provision,
Gender Promotion Provision, Equity Termination Provision, and Certification Provision. See id.

at *10-13. The court then held that the plaintiffs were unlikely to succeed on the merits of their

® The plaintiffs there did not challenge the Intimate Spaces Provision.
10
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challenges under the First and Fifth Amendments as to those provisions because the “government
need not subsidize the exercise of constitutional rights to avoid infringing them, and the
Constitution does not provide a right to violate federal antidiscrimination law.” Id. at *1, 13-26.
1. PRELIMINARY INJUNCTION STANDARD

Injunctive relief is “an extraordinary remedy that may only be awarded upon a clear
showing that the plaintiff is entitled to such relief.” Winter v. Nat. Res. Def. Council, 555 U.S. 7,
22 (2008). To obtain preliminary injunctive relief, a plaintiff “must establish that he is likely to
succeed on the merits, that he is likely to suffer irreparable harm in the absence of preliminary
relief, that the balance of equities tips in his favor, and that an injunction is in the public
interest.” Id. at 20. A court may “balance the elements” of this test, “so long as a certain
threshold showing is made on each factor.” Leiva-Perez v. Holder, 640 F.3d 962, 966 (9th Cir.
2011) (per curiam). Thus, for example, “serious questions going to the merits and a balance of
hardships that tips sharply towards the plaintiff can support issuance of a preliminary injunction,
so long as the plaintiff also shows that there is a likelihood of irreparable injury and that the
injunction is in the public interest.” All. for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1135 (9th
Cir. 2011) (quotation marks omitted).
I11.  THRESHOLD CHALLENGES

The Court addresses as a threshold matter Plaintiffs’ standing to bring this lawsuit.
See Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 101-02 (1998).

A Article 111 Standing

Article IIT standing requires that a “plaintiff must have (1) suffered an injury in fact, (2)
that is fairly traceable to the challenged conduct of the defendant, and (3) that is likely to be
redressed by a favorable judicial decision.” Spokeo, Inc. v. Robins, 578 U.S. 330, 338 (2016).
“To establish injury in fact, a plaintiff must show that he or she suffered ‘an invasion of a legally
protected interest’ that is ‘concrete and particularized’ and ‘actual or imminent, not conjectural or
hypothetical.”” Id. at 339 (quoting Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 (1992)).

Because “[t]he party invoking federal jurisdiction bears the burden of establishing these

elements,” they are “an indispensable part of the plaintiff’s case.” Lujan, 504 U.S. at 561.
11
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Accordingly, “each element must be supported in the same way as any other matter on which the
plaintiff bears the burden of proof, i.e., with the manner and degree of evidence required at the
successive stages of the litigation.” 1d. at 561.

1. List Provision and Enforcement Threat Provision

The “List Provision” directs each agency and department to provide the Director of the
OMB with a list of all “Federal grantees who received Federal funding to provide or advance DEI,
DEIA, or ‘environmental justice’ programs, services, or activities since January 20, 2021.” DEI-1
Order 8§ 2(b)(ii)(C). The Enforcement Threat Provision directs the Attorney General to submit a
report to the Assistant to the President for Domestic Policy. The report shall, in relevant part:
contain the “most egregious and discriminatory DEI practitioners in each sector of concern” and
include a “plan of specific steps or measures to deter DEI programs or principles . . . that
constitute illegal discrimination or preferences,” wherein “each agency shall identify up to nine
potential civil compliance investigations of . . . large non-profit corporations or associations.”
DEI-2 Order § 4(b).

Plaintiffs appear to argue primarily that creating lists of organizations engaged in DEI or
illegal DEI chills protected speech and that Plaintiffs would suffer reputational harm if they were
placed on those lists. See ECF No. 47 at 20; ECF No. 64 at 15. But the List Provision operates
intragovernmentally—directing all agencies and departments to submit a list to the OMB Director
of all grantees who receive federal funding for DEI programs. It does not instruct the Director to
do anything with the list or even publicly disseminate the list. It is thus unclear how the creation
of an internal, intragovernmental list would operate to chill speech, particularly given that
Plaintiffs have not stated an intent to discontinue their DEI activities if such a list is created.
Plaintiffs have thus failed to adequately identify any injury that is “concrete and particularized” or
any future injury that is imminent, rather than conjectural or hypothetical. See Spokeo, Inc., 578
U.S. at 339 (quoting Lujan, 504 U.S. at 560)).

Plaintiffs’ challenge to the Enforcement Threat Provision, which also operates
intragovernmentally, suffers from a similar flaw. Plaintiffs argue that requiring “government

officials to produce lists of private citizens expressing disfavored views” gives rise to
12
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constitutional concerns and risks causing Plaintiffs reputational harm. ECF No. 64 at 20. In doing
so, Plaintiffs rely heavily on Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123
(1951). In that case, the Supreme Court found that the plaintiffs had sufficiently stated claims that
they were defamed by the Attorney General’s arbitrary designation of their organizations as
Communist on a list of subversives given to the Loyalty Review Board of the United States Civil
Service Commission. See id. at 124-25, 139-41. Critically, the plaintiffs there had already been
labeled as Communist and contested the basis of that classification. See id. Here, however,
Plaintiffs’ theory of harm requires speculation as to the content of a report that has not yet
issued—assuming that the report will identify Plaintiffs’ sectors as “sectors of concern” and then
identify them as some of the “most egregious and discriminatory DEI practitioners” in those
sectors. Alternatively, the report would have to identify Plaintiffs as the subjects of nine or fewer
potential total civil compliance investigations—if Plaintiffs even qualify as “large non-profit
corporations or associations.” Their theory thus rests “on a highly attenuated chain of
possibilities” that “does not satisfy the requirement that threatened injury must be certainly
impending.” Clapper, 568 U.S. at 410; see also Nat’l Urb. League, 2025 WL 1275613, at *7-8
(finding that the plaintiffs there lacked standing to challenge the Enforcement Threat Provision for
the same reasons); CWIT I, No. 25 C 2005, 2025 WL 933871, at *2 (“[I]t is difficult to see how
CWIT can be in imminent danger of an injury based on a provision that simply requires a cabinet
official to issue a report at a future date.”). Accordingly, the Court finds that Plaintiffs have not
sufficiently demonstrated any injury or imminent likelihood of injury resulting from the List

Provision or the Enforcement Threat Provision.

2. Intimate Spaces Provision, DEIA Principles Provision, and
Diversity Termination Provision

The Intimate Spaces Provision provides that “[a]gencies shall effectuate this policy by
taking appropriate action to ensure that intimate spaces designated for women, girls, or females (or
for men, boys, or males) are designated by sex and not identity.” Gender Order § 4(d). While the
Court is unsure what exactly the Intimate Spaces Provision calls for, Plaintiffs do not sufficiently

allege any injury specifically flowing from this provision. Indeed, despite identifying it as one of
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the provisions they challenge, they do not otherwise reference this provision specifically in their
briefing. The Court thus finds that Plaintiffs do not have standing to challenge the Intimate Spaces
Provision.

Relatedly, the DEIA Principles Provision and Diversity Termination Provision fall under
Section 3 of the DEI-2 Order, titled “Terminating Illegal Discrimination in the Federal

Government.” The full subsection they fall under, Section 3(c), provides:

The Director of the Office of Management and Budget (OMB), with
the assistance of the Attorney General as requested, shall:

Q) Review and revise, as appropriate, all Government-wide
processes, directives, and guidance;
(i) Excise references to DEI and DEIA principles, under
whatever name they may appear, from Federal acquisition,
contracting, grants, and financial assistance procedures to
streamline those procedures, improve speed and efficiency,
lower costs, and comply with civil-rights laws; and
(i)  Terminate all ‘diversity,” ‘equity,” ‘equitable decision-
making,” ‘equitable deployment of financial and technical
assistance,” ‘advancing equity,” and like mandates,
requirements, programs, or activities, as appropriate.” DEI-2
Order 8 3(c)(iii).
DEI-2 Order § 3(c) (emphasis added). Both provisions appear to—consistent with Defendants’
representations, ECF No. 64 at 19—20—apply internally within the government and to the
government’s Own processes, directives, and programs. While the Court wonders whether the
scope of the language in this provision could be applied to result in injury to Plaintiffs, Plaintiffs
have not adequately alleged what injuries they suffer from these two provisions. Unlike the
Equity Termination Provision, the Diversity Termination Provision does not clearly implicate any
of Plaintiffs’ programs or activities, as Plaintiffs have not alleged that they conduct any
programming for the government. See CWIT I, 2025 WL 933871, at *2 (finding that the plaintiff
there lacked standing to challenge the Diversity Termination Provision because the provision
focuses on “internal government agency processes and programs”). And a reading of the
Diversity Termination Provision to apply externally would render it duplicative of the Equity
Termination Provision.
Accordingly, the Court finds that Plaintiffs likely lack standing to challenge the Intimate

Spaces Provision, DEIA Principles Provision, and Diversity Termination Provision.
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3. Equity Termination Provision, Gender Termination Provision, and
Gender Promotion Provision

Three of the Challenged Provisions regard the ineligibility of federal funding for certain
categories of grants or contracts. The Equity Termination Provision directs, in relevant part, each
agency, department, or commission head to “terminate, to the maximum extent allowed by law,
all . .. ‘equity-related’ grants or contracts.” DEI-1 Order § 2(b)(i). The Gender Termination
Provision provides that agencies “shall take all necessary steps, as permitted by law, to end the
Federal funding of gender ideology.” Gender Order § 3(e). And the Gender Promotion Provision
states, “Federal funds shall not be used to promote gender ideology. Each agency shall assess
grant conditions and grantee preferences and ensure grant funds do not promote gender ideology.”
Gender Order § 3(g) (collectively, the “Funding Provisions”).

The Court finds that Plaintiffs have adequately alleged standing to challenge the Funding
Provisions because a “loss of funds promised under federal law[] satisfies Article 111’s standing
requirement.” See City & Cnty. of San Francisco v. Trump, 897 F.3d 1225, 1235 (9th Cir. 2018)
(quoting Organized Vill. of Kake v. U.S. Dep't of Agric., 795 F.3d 956, 965 (9th Cir. 2015)); see
also Nat’l Urb. League, 2025 WL 1275613, at *13 (finding that the plaintiff there had standing to
challenge the same Funding Provisions).

Plaintiffs challenge the Funding Provisions in part on the basis that they have lost or will
likely lose federal funding for their organizational activities. For example, on February 1, 2025,
SFCHC received a notice from Defendant HHS terminating, “in accordance with the [Gender
Order],” SFCHC’s grant award for “Comprehensive High-Impact HIV Prevention Programs for
Young Men of Color Who Have Sex With Men and Young Transgender Persons of Color,”
effective January 31, 2025. ECF No. 47-10, Ex. C.® Prisma and NY LGBT Center have also each
received termination notices citing to the Challenged Orders. See ECF No. 47-8, Ex. A
(termination notice from the Centers for Disease Control and Prevention (“CDC”) explaining that

to implement DEI-1 Order, Prisma must “immediately terminate, to the maximum extent, all

® On February 12, 2025, SFCHC received a notice that the termination was rescinded pursuant to
the temporary restraining order that was issued by a federal district court in Rhode Island. See id.,
Ex. D.
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programs, personnel, activities, or contracts promoting ‘diversity, equity, and inclusion’ (DEI) at
every level and activity” that was supported by CDC funds); ECF No. 47-8, Ex. B (termination
notice from the CDC to Prisma explaining that to implement the Gender Order, “any vestige,
remnant, or re-named piece of any gender ideology programs funded by the U.S. government
under this award are immediately, completely, and permanently terminated”); ECF No. 47-7, EX.
A (termination notice from the Health Resources and Services Administration (“HRSA”), a
component of HHS, stating that effectively immediately, HRSA grant funds “may not be used for
activities that do not align with” the DEI-1 Order or the Gender Order and that any “vestige,
remnant, or re-named piece of any programs in conflict with these E.O.s are terminated in whole
or in part”). These grant terminations—both threatened and actual—constitute “a classic
pocketbook injury sufficient to give [them] standing.” Tyler v. Hennepin County, 598 U.S. 631,
636 (2023); see also, e.g., Collins v. Yellen, 594 U.S. 220, 243 (2021) (describing “pocketbook
injury” as “a prototypical form of injury in fact”).

Defendants argue that Plaintiffs lack standing because their injuries are neither traceable to
these provisions nor redressable. First, they argue that Plaintiffs have failed to allege that the
terminations are fairly traceable to the Funding Provisions because the provisions did not directly
terminate any particular fund or program and instead “merely provided policy directives to federal
agencies.” ECF No. 61 at 22.” Second, Defendants contend that Plaintiffs’ injuries are not
redressable because “even if this Court granted relief against the Executive Orders, that would not
prevent defendant agencies from exercising their own independent authorities to determine
whether, consistent with law, any termination of a fund/contract would be warranted.” ECF No.
61 at 23.

As for traceability, the Court does not read the Funding Provisions to consist of only
“policy directives.” They command specific action. See DEI-1 Order 8§ 2(b)(i) (each agency

“shall” terminate all equity-related grants or contracts (emphasis added)); Gender Order 8 3(e)

" Defendants also argue that Plaintiffs have not provided any termination letters stating that their
grants were terminated pursuant to the Challenged Orders. 1d. But as discussed above,
Defendants’ argument is flatly contradicted by the record.
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(each agency “shall take all necessary steps, as permitted by law, to end the Federal funding of
gender ideology” (emphasis added)); Gender Order § 3(g) (each agency “shall assess grant
conditions and grantee preferences and ensure grant funds do not promote gender ideology”
(emphasis added)). Moreover, as discussed above, Plaintiffs have already received notices
pursuant to the Challenged Orders terminating their grant awards. See ECF No. 47-10, Ex. C;
ECF No. 47-8, Ex. A; ECF No. 47-8, Ex. B; ECF No. 47-7, Ex. A.

Furthermore, an order enjoining Defendants from enforcing those provisions against
Plaintiffs would redress their injuries of losing grant funding by making them less likely to suffer
monetary harm. And Defendants’ speculation that the Defendant agencies might nevertheless still
terminate Plaintiffs’ funding for other reasons does not defeat redressability at this stage. For one
thing, the Court rejects the suggestion that a court should not enjoin unlawful activity simply
because a defendant might theoretically achieve the same outcome by different, lawful means.
Illegality is illegality. In any event, as the requested relief need only be likely—not guaranteed in
fact—to alleviate Plaintiffs’ injury. See Lujan, 504 U.S. at 561, see also Nat’l Urb. League, 2025
WL 1275613, at *11 & n.4 (rejecting the defendants’ speculative causation and redressability
arguments regarding the same provisions).

The Court thus finds that Plaintiffs have demonstrated that they have standing to challenge
the Equity Termination Provision, Gender Termination Provision, and Gender Promotion
Provision.

4. Certification Provision

The Certification Provision requires the head of each agency to include in every contract or
grant award (1) a term “requiring the contractual counterparty or grant recipient to agree that its
compliance in all respects with all applicable Federal anti-discrimination laws is material to the
government’s payment decisions for purposes of” the False Claims Act, and (2) a term “requiring
such counterparty or recipient to certify that it does not operate any programs promoting DEI that
violate any applicable Federal anti-discrimination laws.” DEI-2 Order § 3(b)(iv)(A)-(B).

The Certification Provision directly affects Plaintiffs because of their activities as federal

grantees. The additional terms in each federal contract or grant award create new obligations for
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Plaintiffs. As another court explained, Plaintiffs are likely “to face the ‘forced choice’ that the
Certification Provision presents: change their programming to enable them to make the
certification; make the certification without changes and risk a false certification; or give up
federal funds and contracts.” Nat’l Urb. League, 2025 WL 1275613, at *11 (finding that the
plaintiff there had standing to challenge the Certification Provision for this reason) (quoting
Stavrianoudakis v. U.S. Fish & Wildlife Serv., 108 F.4th 1128, 1138 (9th Cir. 2024)). And as with
above, the Court finds Defendants’ traceability and redressability arguments unpersuasive because
the Certification Provision expressly requires agencies to include the two terms requiring
certification. An injunction enjoining Defendants from enforcing the Certification Provision
would thus redress Plaintiffs’ alleged injury of having to either modify their conduct or risk
making a false certification.

The Court finds that Plaintiffs have adequately shown that they have standing to challenge
the Certification Provision.

B. Tucker Act

Defendants argue that the Court lacks jurisdiction to review Plaintiffs’ claims relating to
the termination or prospective termination of their grants because the Tucker Act provides that the
United States Court of Federal Claims has exclusive jurisdiction over contract claims against the
United States. ECF No. 61 at 23-25 (citing 28 U.S.C. § 1491(a)). They further argue that the
Tucker Act still applies despite Plaintiffs’ constitutional claims because a “suit belongs in the
Claims Court when the source of plaintiffs’ asserted right is a contract and what plaintiffs seek
amounts to contractual remedies.” ECF No. 61 at 24 (citing Dep 't of Educ. v. California, 604
U.S.---, 145 S.Ct. 966, 2025 WL 1008354, at *1 (U.S. Apr. 4, 2025)).

The Tucker Act provides for exclusive jurisdiction in the Court of Federal Claims over
actions based upon “any express or implied contract with the United States” exceeding $10,000.
See 28 U.S.C. § 1491(a). But “the mere fact that a court may rule on a contract issue does
not . . . automatically transform an action . . . into one on the contract and deprive the court of
jurisdiction it might otherwise have.” Megapulse, Inc. v. Lewis, 672 F.2d 959, 968 (D.C. Cir.

1982). Instead, an action triggers the Tucker Act’s jurisdictional hook only when the claim is “at
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its essence” a contract claim. Id. at 967. “[W]here there is a possible alternative basis for
jurisdiction independent of the Tucker Act,” a court “must be more deliberat[ive] in [its]
examination” of whether the particular action is “one which is or is not ‘at its essence’ a contract
action.” 1d. at 968. To determine the essence of an action, courts look at the source of the rights
on which the plaintiff bases its claims and the type of relief sought. See United Aeronautical
Corp. v. United States Air Force, 80 F.4th 1017, 1026 (9th Cir. 2023) (citing cases which in turn
cite Megapulse). “If rights and remedies are statutorily or constitutionally based, then districts
courts have jurisdiction; if rights and remedies are contractually based then only the Court of
Federal Claims does, even if the plaintiff formally seeks injunctive relief.” Id (emphases in
original).

Here, Plaintiffs’ claims are not “at [their] essence” contract actions because both the source
of the rights claimed and the remedies sought are not contractually based. Plaintiffs’ claims are all
based upon the Constitution—arising under the First and Fifth Amendments, the Spending Clause,
and the Separation of Powers. These are not breach of contract claims just because they “requir[e]
some reference to or incorporation of a contract.” See Megapulse, Inc., 672 F.2d at 967-68.
Similarly, Plaintiffs seek exclusively injunctive and other equitable relief. See ECF No. 1 at 71—
72 (seeking declaratory judgment, preliminary and permanent injunctions, and costs and
reasonable attorney’s fees). And while an injunction precluding Defendants from terminating
grants awarded to Plaintiffs would in effect require the government to keep funding those grants,
“[t]he fact that a judicial remedy may require one party to pay money to another is not a sufficient
reason to characterize the relief as ‘money damages.”” Bowen v. Massachusetts, 487 U.S. 879,
893 (1988). Indeed, the Court of Federal Claims “has no power to grant equitable relief” and thus
cannot address the remainder of the relief sought by Plaintiffs. See id. at 905 (citation omitted).

Defendants’ reliance on the two-page, per curiam opinion in Department of
Education v. California does not change the Court’s analysis. In that case, the plaintiffs asserted
only a claim that the government’s termination of grants was arbitrary and capricious under the
Administrative Procedures Act. Dep 't of Educ., 145 S.Ct. at 968-69. The Supreme Court found

the government was “likely to succeed in showing the District Court lacked jurisdiction” and that
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jurisdiction would likely lie in the Court of Federal Claims under the Tucker Act. 1d. at 969-70.
The case involved neither claims asserting the infringement of constitutional rights, a request for
declaratory judgment, nor a request for injunctive relief preventing future harm. The Court
therefore finds Department of Education v. California distinguishable and concludes that the
Tucker Act does not preclude Plaintiffs from proceeding in district court. See CWIT II, 2025 WL
1114466, at *9-10 (concluding the same for the plaintiff’s identical set of claims challenging the
DEI-1 and DEI-2 Orders).

C. Third-Party Standing

The parties dispute whether Plaintiffs have third-party standing to assert the equal
protecti